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REPLY COMRqENTS OF AOL TInlE WARR‘ER INC. 

AOL Time Warner Inc., by its counsel, files these Reply Comments in the above- 

captioned r-ulerncrkiny procecdjng regardjng reform of the methodology used to determine 

universal service contributions.’ AI the outset, the Commission should ensure that the universal 

service contribution mcthodology does not unduly impact Inteinet and high capacity services. 

Thus, while the Commission has stated i t  intends to classify wireline broadband senices for 

111 the Mar l r r  ofijTrdel-nl-Siale Join1 Board on L’niiwsai Service. Report and Order and Second Further Wolice of 1 

J’i’cjiused Rulcinoking, CC Docket KO. 96-45, et al . ,  FCC 02-329 (rcl. Dec. 13, 2002) (“SecundFuriher Nofice’y. 
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tini\~el-sal s cn ice  purposes in  CC Docket No. 02-332 before considering whether and how 

coniicclions that undcrlie broadband Jntcrnet access might be assessed under a connections-based 

co~iirihu tion ;ipproach, the Coniiiijssion should only finalize a ncw contribution methodology 

when i t  iinde~.stands how i t  will impact the y o w t h  and usage of Internet and high capacity 

setwices. The Coniniission should also rejecl suggestions that the contribution base be expanded 

to include Intei-net Ser\:ice Pro\ idcrs (“1SPs”); such a step would be contrary to the express 

provisions of Scction 254 of Ihe Tclecom~nunications Act, poor policy and \vould impose 

L I I N  arrantcd xlditional costs on the usc of Internet access services by consumers. Finally, the 

Coii~inission should expressly nla in ta in  its c u i ~ n t  limitations on the ability of cai-riers to pass- 

lhrough amounts in excess of their contributions lo customers. 

1. THE UNIVERSAL SER\’ICE CONTRIBUTION I\lETBODOLOGY SHOULD 
NOT UNDULY IMPACT lNTERNET &VD HlGR CAPACITY SERVICES 

Evcn though the Commission has slated that i t  will determine the regulatory classification 

of \\,ireline broadband selvices before i t  considers how such services might be asscssed for 

uni\,crsal service contribution puiposes undcr a connections-based approach’, the Commission 

must consider whether and how implc~iieiita~ion of any of the proposals presented in the Second 

Fur/liru Notice ~ o u l d  impact Intemet and high capacity services, so as to preserve important 

inceiiti\:es for innovative new services and investment in more efficient infrastructure. AOL 

Tinie \?‘ainei- purchases a variety of ~eleco~nrnunicatio~is and telecommunications services in 

order to bring i t s  services and content to consumers. As a large customer of such services, AOL 

Time Wanier contributes indirectly to universal service through pass-throughs of universal 

’ AplJl~o~Ji~iale Fi-aiiieuol-kjor Bwadboild Access IO /he hileriier ol’ei- Wireline Faciliries, Universal Service 
0bligni ioi i . i  ojE~-ooilhand Provideis, p o i i c e  of Pioposed Rulemakine. 17 FCC Rcd 3019 (2002) (“Wireline 
Brnirdhihnnd A’PRM’Y. 

‘ Second Fui i h r  h‘once at 7 76 
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scvice  conti-ibution charges. lncrcases in  thcse pass-through amounts ~ currently over 9% ~ will 

ultim:itely impact the CoiisLiniers of AOL Time Warner's products and services, as production 

costs increase and/or prices are raiscd i n  t u r n .  Thus, AOL Time Warner encourages the 

Commission to woid any iiiadvciicnt ad\ crse impacts 011 the gi-owth and development of 

Intcrnet and high capacity sewices by addrcssing the folio\\ ing conccms regarding the proposed 

contribution methodologies. 

Dejini/ion of "Coniiecrions. " The Commission proposes to define "connections" as 

facilities that pi-ovide end-uscrs with access to an interstate public network, regardless of whether 

llie connection is circuit-switchcd, packet-switched, wireline or w i r e l e ~ s . ~  As AOL Time Warner 

has explained previously, the Comniission should not require more than one connection per 

facility 1-egai-dless of how many scn,iccs are offered over that f a ~ i l i t y . ~  For example, customers 

should not be assessed for the local loop for voice and again for DSL or any other service that 

m a y  be oifercd over the loop, as i t  would be both counterproductive and unfair to charge 

cusloiners two or more times for the same loop. A line carrying both voice and DSL services 

does not establish two separate points of access to a public network. Most importantly, if the 

Comniission were to impose an additional assessment on each derived service over the same 

Pacility, i t  could crcate a peiverse disincentive to develop new services as well as needlessly 

coniplicate the connections-based methodology as new senlices are deployed, counter to the 

laudable goal of adopting a methodology that is fair, reasonable and readily understood by 

consumers. 6 

Id. 

' Comments of AOL Time Warner filed Aprll 22, 2002 at  9. 

' f ec ie ia l  Siuir Buiiid oii L ' I ~ I L C I  >a/  Set I ice Further  Notice of Proposed Rulemak~ne  and Repori and Order, 17 FCC 
Rcd 3752 (2002) d l  1 8 
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Likewise, the Coinniissioii should make clear that intcnnediate tclecommuiiications 

r, i i ~ ~ l ~ t ~ e s ,  : . . such a s  those used for niodein aggregation services, should not be defined as a 

connection.' For csaniple, some carriers provide a seivice that aggregates dial-up Internet traffic 

ai iiiodcin ports and delivcrs that traffic to an ISP via high capacity facilities. Ncither the modem 

poi-is iior the facilities coilnectiiig the polls should be defined as a connection. At most, a 

con~iection should only include (lie tclcpl~one line the consumer uses to access the JSP and the 

high capacity facility used by the ISP lo connect lo the public switched telephone network. 

CopociLy Tiers. The FCC shotild also act to avoid skewing prices and creating 

inefficiencies for custo~ners of high capacity senices. All of the connections-based proposals 

would assess coimections at \,arying aniounts based on their classification into different capacity 

AOL Time Wamer shares the conceni of sevcral parties that the Commission's proposed 

capacity tiers, particularly for the highcst capacity services, shift a greater contribution burden on 

high capacity business custoniers and could increase costs for high speed circuits, thereby 

encourasing some customers to purchasc mulliple lower speed  circuit^.^ For example, dial-up 

lSPs often utilize T1 lines to provide services. Undcr (he Comnlission's proposed capacity tiers, 

a TI circuit would be assessed sixicen times the Tier 1 rate while three 512 kbps circuits would 

only be assesscd thrce times the Tier I i.ate." Thus, i t  could be more economical for customers 

to purchase a greater number of lower capacity circuits assuming, as is likely, that the carrier 

passes through fully its universal scrvice contribution charges. As a result, the tier structure 

Co~iuncnis of Sprint filcd February 28,2003 at 16 7 

R Second Furilzer.h'orrce ai 1 8 1 .  
Ser e.g , Comiiien~s of Spi~Jiit supra, at I 1 ,  Comments of WoildCom filed Febniary 28, 2003 at 35, Conments of 

.Ad I-loc filed February 28, 2003 at I I and Comments of California PUC filed February 28 at 17. The Commission 
added a ~ c ~ ~ r l h  tier for the highest bandwidth connections IO ihe capaciry tiers originally proposed by CoSUS. 
S E C O I ? ~  l:iir//ier ,Yorite at 7 82. 
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, / I  Sce Coimrcnts of Sprint gra, at I 1 and Second Furr/~er-Norice a t  7 82 

A 



Reply Comnient~ o/AOL TIme W m i e i -  Inc. 
CC Dockel No. 96-45 
4pril 18, 2003 

could irrationally disiort carrier pricing practices as well as customer purchasing decisions and 

cncourage uneconomic or inefficient choices simply i o  rniiiimize universal service costs. 

Reducing [lie assessmcnts for the Iiighcst capacity tiel-s will minimize potential market 

distoi-tions. 

11. THE FCC M A Y  R’OT ESPAR’D TliE CONTRlBUTlON BASE BEYOND THE 
LlRllTS ESTABLISHED IN THE 1996 ACT 

Sevcral commcnting parties urge the Commission to broaden the contribution base to 

include ISPs, 1P lelcphony pro\’idcrs, and providcrs of broadband Internet access services on the 

gounds  such action \vi11 proniole a sustainable uni\,ersal scnlice fund.” The Commission must 

reject these recomniendatioiis as conti-aly to the 1996 Act and sound policy. 

As an initial matter, the FCC has made  clear that this proceeding is intended to address 

the contribulion mcchanism for universal service among recognized providers of 

ielecorninunicai~ons and telecon~inuiiications services as well as carrier pass-throughs of 

uni\.ersal scrcice contribution charges to customers. 

states tha t  i t  is not proposing lo assess directly ISPs, as orjgjnally proposed by SBC and 

BellSouth.” As for 1P [elephony services, the FCC has also made clear that proper regulatory 

classification will be based on a case-by-case detcimi~iat ion.’~ Pursuant to Section 254(d) of the 

Telecoiiiinunications Act, contriliulors to universal service are specifically limited to interstate 

~clecoinmunicatioiis carriers 2nd other telecomn~unications providers. As such, unless and until 

12 Indeed, the Commission specifically 

I I  See e.g., Colnments of Qaes t  filed February 28,2003 at 2, Comments of SBC;BellSouth filed February 28, 2003 
a1 6, Cunmici,is ofNTCA filed rcbruary 28, 2003 at  3, Co~nments  ofUSTA filed February 28, 2003 at IO, 
Commems of Wesiern Alliance f i led February 28, 2003 at 15; Comments of KRTAIOPASTCO filed February 28, 
2003 a t  12, Coiiinicnis of NASUCA filed Fcbruary 28, 2003 at 7 and Cormnents ofMichigan PSC filed February 
28, 2003 ar 7.  

As naled, the FCC has slated thai it wll address broadband Internet access in !he Wireline Broadband NPRM. 

I’ Second Furilwi- NOIICL‘ at fn.181 
I 4  Fc~dtzral-Slore JoIm Boiird on L’imer-sal Semite, Repon IO Convress, 13 FCC Rcd 1 1501 (1998) a t  ‘d1190-91. 
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the FCC alters this approach, contributions will apply to IP telcphony services only as the FCC 

reaches a specific decision in a particular instance. 

Most iniportanlly, as AOL Time Warner consistently has pointed out, i t  is well scttled 

that ISPs, by \,irtue of their provision of information services, are neither carriers nor providers 

of telecon~munications and thercfore, pursuant to statute, cannot be required to contribute 

directly to universal scrvice.15 Notably, ihe Co~ninission repeatedly has found that ISPs and their 

customers pay fully for the teleconi~nunications services they use and are not getting a “free- 

ride” for use of the public sw itched telephone network, as some parlies assert.” ISPs contribute 

significant aniounts indirectly as high \:olume purchasers of telecommunications from incumbent 

and conipetitive local exchange carriers, interexchange caniers and other providers in the form 

of pass-through charges and rates that reflect universal service  contribution^.'^ Carriers are fully 

conipeiisated for any costs incurred in providing telecommunications services to ISPs. Thus, 

ihere is no legitimate policy basis to justify including ISPs in the contribution base for universal 

service i n  contravention of the statute. 

Indeed, there is no record evidence to suggest that including new entities in the 

contribution base will have any measurable impact on the burgeoning size of the universal 

service fund or tha t  contributions by additional entities would reduce or check the growth of the 

fund itaelf.18 AOL Time Warner sharcs the concern of many carriers and customers that the 

Irl. a i  

See c.g., Conimenrs of Wesrer-n Alliance- at 15-17. See also Reporl1n Respouse Io Senure Bill 1768 and 
CoI$ei-i.iice Rqiuri on H R 3579, Repon to C o i i ~ v ~ ,  13 FCC Rcd 11810 (1998) at 7 22 (stating that “infomat;on 
scwice proi,jders, uhich are no! obligated by statule to conhihute, will make 110 direct contribution; information 
service pio\,iders; however, ivill  contribute significanr amounts indirectly, as high-volume purchasers of 
~eleconiniunications ...”) (“Second Reporl Io Co i i g~es~  ‘7. 

32, 66-72. See also Reply Comments o f A O L  Time Warner filed May 13, 2002 I 5  

16 

I?  S r ~ ~ o ~ w I  Repori io Congress ar 7 22.  

For example, Veriron slaws rhat removing DSL re\rnurs from universal serwce assessments, combined wilh an 
mcic i l se  in the \\ireless safe harbor and a collect and remit approach, would have a nominal impact on the size of the 

I S  
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growth of the universal sei%ce fund is alarming and is inflating costs for all parts o f the  industry. 

This is of particular concern now as the industry is facing a critical economic challenge. 

.4ccoIding to ilie FCC StoflSf~idy, Ihe cui~cnl  fund is over $6 billion and will increase to over $7 

billion in 2007, cbcn though two p a r k  o f the  fund, the schools and libraries program and the 

nonrural high cost f~ind,  are capped.” Mcrely expanding the contribution base will not address 

rile need IO manage the fund iii an cffic,ient and competitively neutral manner since none of the 

conlribution ~nethodologies under consideration will guarantee an infinite aiiiounf of  support. 

The long-lerm viability of the universal service fund will continue to he an issue unless 

(lie Cornniission begins lo consider Mays to meet the statutory principles yet responsibly contain 

and manage Ihe future growth of the fund. Without effective management, incentives to avoid 

such costs and/or to game Ihc systein will undemiine the sustainability of the fund. In addition, 

the Cornmission must cnsure that recipients are using support in an efficient and cost-effective 

niaiuier. Tn reccnl testimony before the Senate Commerce Subcommittee on Communications 

witnesses alleged that universal service support is being used by camcrs for the purpose of 

gaining and/or maintaining a conipelitjve advantage and not for providing affordable services to 

all Americans.*’ In fact, the FCC and others are currcntly investigating charges of  fraud and 

~~ ~ 

fulld and would, in fact, 1esuIt in a decrease In the conti~ibution f m o r  under a revenue-based approach. See 
lener from W. Scon Randolph, Di rcc~or -  Rep la lo ry  .4ffairs. Veiizon Communications to Ms. Marlene H. Dortch, 
Secl~etary,  Frdcial Communications Commission, filed September 23 ,  2002. 

FCC 03-31 (rel. Feb. 26, 2003) at  5 .  The Unii.ersa1 Senlice Adminishalive Company recently estimated that 
deniaiid for the schools and libi~aries program in f m d i n g  year 2003 ujill be about $1 billion lower than in funding 
year 2002. Demand for internal connections and rclccolnniunicalions services has decreased while demand for 
Iii~elnel access has inci~eased. See Lelier from George KdcDonald, Universal Service Administrative Company to 
311. W~lliam Maher, Chief, Wireline Competition Ruieau, Federal Commuiiicalions Commission filed April 3, 2003. 

Compare, for exan~ple, winen  testimony of h4r. Carson Hughes, Telepax, Inc. and ieslimony o i M r .  Matthew 
Dosch, Comporium Communicalions h d o r e  Sciiaie Conminee on Commerce, Science and Transportation 
Subcommittee on Colnmunications. submilled April 2 ,  2003. 

“Commission Seeks Comment on Staff Sludy Regarding Alternative Contribution Methodologies,” Public Notice, 
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21 abuse in the schools and librarics progain.  Before entertaining suggestions about expanding 

the contribution base, the Coinmission must ensure that its universal service policies encourage 

the dcyelopment of lower cost technologies and economic pricing of telecommunications 

senziccs with the goal of reducing (lie aniouii~ of support necessary over time and are lawfully 

administered, 

111. THE CONRlJSSJON SI-IOUJ,D MAINTAIN TJIE PASS-THROUGH LIMITS 
IF 4 hEW CONTRIBUTION I1lETHODOLOGY IS ADOPTED 

In its Re~,ori  oiid Older, the Commission concluded that, beginning April 1 ,  2003, the 

Fcdcral universal seiyice line iteni charge must be limited to the amount of the  contribution 

factor, may not include a mark-up to rccover associaled adrninistrative costs, and must be 

recovei.ed through a separate line item on the AOL Time Warner strongly supports these 

stcps and urges the Commission to continue to require carriers to limit pass-through charges to 

customers to the amount of the contribution if a ncw contribution methodology is adopted. As 

the Coinmission coiiectly found, linli~ing the pass-through charges has many public interest 

bcncfits, including roslei-ing billing transparency and decreasing customer confusion regarding 

the amount of universal seivice conlributions that are passed through by carriers. Such benefits 

should be niaintaincd regardlcss ofthe contribution methodology utilized for universal service. 

rv. CONCLUSION 

As set foilh above, AOL Time Warner urges the Commission to consider carefully the 

full iinpacl of the proposcd conlribution methodologies on the Internet and high capacity 

services, bearing in mind that the growth of the fund must be carefully managed to ensure that 

See “Coiiuiiiasioner Abrmaihy  .4nnou11ces Public Forum on Improving Adniinistration of E-Rate Program,” 

Second F I I J I I ~ E I .  Notire ai 7111 45-61 

:I 

Federal C~ini~r~uiiications Commission Ncw Release (re]. Mar. 18, 2003). 
22 
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uni\crsal service is adinin~stcred in maimer that  is rair and equitable to both camers and 

cusloiners of ~clcconimunicat~oiis and tcleconimunications services. 

Respccrfully submitted, 

Steven N. Tcplitz 
Vice President and ,4ssociate 
General Counsel 
AOL Time Warner Inc. 
600 Connecticut Abenue, N W 
Suite 200 
Wsshiiigton, D.C. 20006 

April 16, 2003 

Donna N. Lampert 
Linda L. Kent 
Lampert & O’Connor, P.C. 
1750 K Street, N.W. 
Suite 600 
Washington, D.C. 20006 
Counsel for AOL Time Warner Inc. 
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